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The “Patient Protection and 
Affordable Care Act of 2010”

• Insurance Practices 
Reform (with 
“grandfathering” 
of existing plans)

• “Exchange” Marketplace

• Employer and 
Individual Mandate

• Minimum Benefit 
Standards

�

• “Exchange” Marketplace

• Subsidies and 
Medicaid Expansion

• Financing and 
New Taxes

• Federal Reinsurance 
and Risk Adjustment

• Delivery Reforms 
(mostly Medicare)



Immediate Deliverables:  
Insurance Reforms

• No lifetime limits allowed

• Annual limits restricted for essential benefits

• Rescission prohibited (except fraud)

• First-dollar coverage for preventive services
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• Cost sharing for ER services limited



Immediate Deliverables:  
Access

• Guaranteed Issue for children

• Dependent coverage to age 26

• High-Risk Pool (90 days after enactment)

• Reinsurance for early retirees (90 days after enactment)
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• Small business tax credit (2010)

• Web Portal for Insurance Options (July 1)



Immediate Deliverables:  
Transparency and Premium Disclosure

• HHS Premium Review Process
• Initial (2010) 

• Continuing (2014)

• $250 million in state grants

• State Ombudsman Programs 
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• $30 million in state grants for 2011

• Medical Loss Ratio Requirement
• 85% large group; 80% individual/small group

• Rebates to enrollees for not meeting MLR

• NAIC to develop definitions and methodologies

• HHS has flexibility to grant waivers to preserve markets



Immediate Deliverables:  
Interim High-Risk Pool

• National Pool established by June 23

• To sunset in 2014 when G.I. starts

• HHS may use existing pools or contract for operation 
of new pools
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• $5 billion over 4 years to create or subsidize pools

• Preexisting conditions defined by HHS

• Eligibility includes no coverage for 6 months



Immediate Deliverables:  
Small Business Tax Credits

• <25 employees/average wage $50,000

• Employee must cover 50% benchmark premium 

• Maximum of 35% available to firms with <10/average 
wage $25,000

	


• Tax-exempt organizations eligible up to 25% of 
employer contribution

• Assume immediate “take-up; strongest candidates 
those previously offering



Major Reforms:  
Exchange Marketplace

• Exchanges – to be operational in each state by 2014
• Facilitate the purchase of qualified health plans for individuals 

and establish a Small Business Health Options Program (SHOP 
Exchange) for small businesses

• Individuals and small employers are eligible to participate 
in the Exchange

• Beginning in 2017, states may allow large groups to participate 

		

• Beginning in 2017, states may allow large groups to participate 
in the Exchange

• Carriers may continue to sell products outside of Exchange

• HHS to establish Exchange should a state fail

• Exchange may operate in more than one state

• Subsidiary Exchanges may serve geographically distinct areas 

• States may contract to carry out Exchange so long as entity 
is not a health insurance issuer or a state Medicaid agency 



Major Reforms:  
Subsidies and Medicaid Expansion

• Refundable tax credit for those 134% - 400% FPL to 
purchase coverage (2014)

• Medicaid eligibility expanded to 133% FPL (2014)

• States required to maintain existing eligibility levels 
through 9/13)

	�

through 9/13)

• States required to offer premium assistance and “wrap-around” 
benefits for those receiving employer coverage.

• Feds will pay 100% of state cost of eligibility increase, with 
phase-out starting in 2017.



Major Reforms:  
Mandates

• All U.S. citizens and legal residents required to purchase and subject 
to a tax penalty.

• Exemptions:

• Unable to find coverage that costs less than 8% of household income 

• Individual’s household income does not meet a minimum threshold (100% of FPL).

• Individuals uninsured less than 3 months
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• Individuals uninsured less than 3 months

• Undocumented immigrants, incarcerated individuals, and those with 
religious objections

• Penalty for non-compliance: the greater of a flat fee of $695 per year 
or 2.5 percent of income phased in over 4 years starting in 2014

• Employers (>50) not offering coverage with at least one employee 
receiving a subsidy must pay a fee of $2000 per employee

• Employers offering coverage with at least one employee receiving 
subsidy must pay approximately $270 per employee



Major Reforms:  
Financing and Taxes

• Annual “Fee” on Health Insurance Providers: Aggregate amount of 
$70 billion over ten years beginning in 2014, allocated by market share

• Excise Tax on High-Cost Insurance: 

• Starting in 2018 on insurers equal to 40 percent of the aggregate 
value of employer-sponsored health coverage that exceeds $10,200 
for individuals and $27,500 for families
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• Manufacturers fees and taxes: 

• 2011: Annual Fee on Pharmaceutical Manufacturers and Importers of
$28 billion, phased in through 2019

• 2013: Excise Tax on Medical Device Manufacturers on sales equal to 
2.9 percent of the price of the device

• Medicare hospital insurance payroll tax increase in 2013



Major Reforms:  
G.I. and Rating
• Guaranteed issuance of all group and individual plans

• No medical underwriting or pre-ex

• Waiting periods for group plans limited to 90 days

• Limitation on deductibles in small group market ($2,000 individual, $4,000 
for family coverage)

• Rating restrictions for group and individual market: 
• Age (variations limited to 3 to 1)
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• Family composition

• Geography

• Tobacco use (variations limited to 1.5 to 1) 

• Minimum benefit standards for group and individual plans

• Small employer redefined from 2-50 to 1-100 employees

• Routine care for clinical trials mandate

• All plans sold (inside and outside of Exchange) are considered a single individual 
or small group risk pool for rating purposes



Major Reforms:  
Minimum Benefit Standard

• Insurers to conform to new product designs offering 
one of five benefit levels:

• Bronze coverage: actuarially equivalent to 60 percent of the full 
actuarial value (AV) of the essential health benefit package 

• Silver coverage: 70 percent AV

• Gold coverage: 80 percent AV
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• Gold coverage: 80 percent AV

• Platinum coverage: 90 percent AV 

• “Young Adult” Catastrophic Coverage 

• Health plans offering coverage through an exchange 
must offer a child-only policy (under 21)  

• Out-of-pocket maximum for all plans limited to the level 
allowed for an HSA-high deductible health plan



Major Reforms:  
Long-Term Care Public Plan

• The CLASS Program:

• Voluntary insurance program for community living assistance 
and support.

• HHS will set criteria for guaranteed participation  

• Rules must be promulgated before the plan enrollment 
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• Rules must be promulgated before the plan enrollment 
begins in 2012 

• HHS will be responsible for making adjustments to assure 
program solvency



Major Reforms:  
Cost Containment Reforms

• Grant programs for workforce wellness

• Preventive services for Medicaid expanded

• Medicare Advantage payment rates:

• Frozen at 2010 rates for 2011
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• In 2012, rates phased down to local fee-for-service 
benchmarks

• Adjustments for low-reimbursement counties made

• Quality + savings benchmarks set – gain-sharing allowed for 
high performing plans
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Pati McCandless, Greenberg Traurig
The Big Questions and 
How They’ll Be Answered



What Plans are Subject 
to Insurance Reforms?
• Legislative intent appears to exempt HIPAA excepted benefit plans 

from reforms – specified disease, LTC, med supp, disability

• Grandfathered plans exempted from:

• Benefit changes – “essential benefits”

• Cost sharing changes – no copays for preventive

• Uniform coverage documents
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• Uniform coverage documents

• Internal/external appeal processes

• Grandfathered plans not exempted from:

• Lifetime limit and annual max prohibition

• Rescission prohibition

• Dependent to age 26 requirement

• Incurred claims reporting

• Individual grandfathered plans must G.I. to kids 



What is Subject to Fees 
and Assessments?

Provision LTC Disability Dental/
Vision

Specified
Disease

Med
Supp

Medicare 
Advantage Reinsurance

“Cadillac” tax No No* Yes No** Yes Yes No

Health insurer 
assessment No No Yes No No Yes Yes
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assessment

Executive Comp 
restrictions No* No* No* No* No* Yes No

$2 per life 
Research Trust 
Fund Fee

No* No* No* No* No* Yes No
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What is the Timing of this Law?

��



HHS Responsibilities

• Short term:
• Establishing federal risk pools – letter sent by HHSC 

last week to state pools requesting response by April 30

• Rules mandating GI for kids 

• Oversee state implementation – rate review etc
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• Oversee state implementation – rate review etc

• Administrative Simplification
• EMR

• Claims and eligibility status

• National standardization of financial/claims audits



HHS Responsibilities

• Exchanges:  
• Establish certification criteria for qualified health plans

• Network adequacy requirements

• Accreditation requirement

• Quality improvement program - including new payment 
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• Quality improvement program - including new payment 
structure with increased reimbursement and other incentives

• Develop model template for Exchange internet portals 

• Create Exchanges in states that fail to do so

• Essential Health Benefit Packages
• Bronze – Platinum plus young adult plan

• Update packages no less than annually 



NAIC Responsibilities

• Establish standards for compiling and providing enrollees benefit 
summaries and EOBs 

• Define permissible age bands new rating restrictions

• Provide criteria for developing  uniform enrollment form for use 
in the Exchange

• Issue regulations on offering qualified health plans through an Exchange
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• Issue regulations on offering qualified health plans through an Exchange

• Establish rules and methodology for federal reinsurance and risk 
adjustment programs

• Develop model rules for the creation of Compacts (by 2013) 

• Issue rules for plans that are sold across state lines

• Create new model plans for Medicare supplement Plans C and F with 
nominal cost-sharing

• Develop uniform definitions for federal MLR reporting



What Will Be Counted 
in MLR Calculations?

• HHS “in consultation w NAIC” shall establish uniform definitions 
related to MLR requirements

• Where do agent commissions get counted?

• Which case and disease management services are 
considered admin?

• What about network development costs related to new quality 
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• What about network development costs related to new quality 
related compensation structure? 

• How will “non-claims costs” be defined?

• Where will required IT systems upgrades be counted?

• HHS secretary “may” adjust MLR in individual market if 80% 
requirement “may destabilize” market in state



Texas Law 
sample list of current laws impacted

• Dependent coverage – current limiting age is 25 – new law 26

• ER requirements – Texas passed PPA rules in 1996 - but HHS rules 
could change/expand

• Rescission – Texas has “fraud/material misrep” standard but new law 
on complaints/appeals says “coverage continues” during appeal 

• Complaint/appeal requirements – HMOs in Texas have strict appeal 
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• Complaint/appeal requirements – HMOs in Texas have strict appeal 
requirements but PPOs do not – new law mandates opportunity for 
member to “present evidence” on appeal

• External review – Texas UR Act provides for IRO review similar to 
NAIC External Review model

• Network adequacy – TDI to adopt for PPOs per HB 2256 – what if 
differs from future HHS requirements for HIE in 2014?

• Possible impact on Texas prompt pay?



Texas Legislature

• Impact on TDI Sunset? Will federal health care 
provisions be part of a Sunset bill?

• What if implementation bill does not pass?

• Impact on mandate bills – state to pick up costs of any 
premium subsidy related to Texas mandates in excess 
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premium subsidy related to Texas mandates in excess 
of HHS defined “essential benefits”

• Texas Budget – expecting deficit of $11 to $15 billion 
prior to health care reform provisions; administrative 
costs related to implementation; Texas HHSC 
estimates future costs (2014-2023) to exceed $26B
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What does this mean for Texas?
Katrina Daniel, Texas Department of Insurance



State Responsibilities

• Exchanges

• Create an Exchange(s) for the individual and small 
group markets by 2014, 

• Federal grant money is made available
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• States can create separate exchanges for the 
individual and small group markets 

• States can allow large groups into Exchange (2017)



State Responsibilities

• Premium Review

• Establish process for annual review of 
“unreasonable increases” in premiums

• Monitor premium increases for coverage offered 
inside and outside the Exchange
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inside and outside the Exchange

• If receiving federal grant to assist in premium 
increase review, must provide HHS with trends in 
premium increases and must also make 
recommendations whether insurers should be 
excluded from Exchange due to increases



State Responsibilities

• Rating Reforms

• Individual & small group markets - define geographic 
rating areas subject to review by HHS

• May merge the individual and small group markets 
beginning in 2014
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beginning in 2014

• Must adopt small group size at 1-100 starting in 2014 

• Establish risk adjustment mechanism to determine 
insurers whose actuarial risk for a year is less than the 
average actuarial risk of all enrollees in the state and 
pay insurers whose actuarial risk for a year is greater 
than average



State Responsibilities

• Market Reforms

• State may lower the MLR for the individual market 
from 80% to 75% (if state can show there will be 
destabilization)

• State may enter into Health Care Choice Compacts 
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• State may enter into Health Care Choice Compacts 
to facilitate the interstate sale of individual insurance 
(beginning in 2016)

• State may require benefits in addition to those 
mandated as part of the federal “essential benefit 
package” so long as the state assumes the subsidy 
cost associated with the additional benefits (i.e. 
subsidies and tax credits).



State Responsibilities

• Transparency
• Create, in consultation with HHS, mechanism 

(including internet website) for consumers to identify 
affordable coverage options. (July 1, 2010)

• Develop, with HHS, standards to ensure information 
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• Develop, with HHS, standards to ensure information 
provided is fair, accurate, and impartial

• Develop electronic interface allowing exchange of 
information to determine consumer’s eligibility for 
public programs, tax credits, and subsidies

• Create own enrollment form for Exchange, Medicaid, 
and CHIP programs or use the federally created 
uniform form



State Responsibilities

• Reinsurance/Risk Pools

• Modify existing state high risk pools (i.e. removal of 
lifetime/annual benefits, expand eligibility, change 
premium rate structure)  OR

• Adopt the federal reinsurance mechanism that is 

��

• Adopt the federal reinsurance mechanism that is 
used during the transition period scheduled for 
3 years (2014-2016)



State Responsibilities

• Waivers (Optional)
• State may apply for waiver from certain aspects of the federal 

requirements if it establishes:
• Coverage to residents is at least as comprehensive 

as the coverage required under the federal law

• All residents have coverage
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• Application with other additional information HHS 
may require is submitted

• Submit 10 year budget for the plan which must be 
budget neutral to the federal government

• State may participate in a non-Medicaid state plan (e.g. basic 
health plan) for residents with incomes above Medicaid 
eligibility but below 200% of FPL

• States may enter into regional compacts to facilitate an 
interstate basic health plan program



State Responsibilities

• Other

• Must modify state laws and regulations to ensure 
compliance with federal requirements

• May pursue federal grant money to establish, expand, 
or provide support for offices of health insurance 
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or provide support for offices of health insurance 
consumer assistance or ombudsman programs

• May volunteer to participate in 10-state demonstration 
project extending wellness discount programs (e.g. 
premium discount, rebate, or reward for participation 
in a wellness program) from the small group market to 
the individual market, beginning in 2014



TDI Implementation Planning

• TDI developing implementation plans to address 
immediate needs and long-term needs

• Stakeholder meetings will begin in April to discuss 
process for initial 6-month reforms

• Some activities/decisions will depend on HHS 
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• Some activities/decisions will depend on HHS 
directives and regulations; timelines may change 
based on federal decisions

• Internal TDI workgroup will continually monitor and 
oversee all health reform activities

• Fiscal estimates will be developed and reviewed 
continually as  HHS regulations and directives are 
released, enabling TDI to develop accurate cost estimate



TDI Implementation Challenges
• Provisions effective within first 6 months will require aggressive 

implementation effort

• Significant legislation and rules required; availability and timing 
of federal regulations yet unknown

• Implementation and long-term management of varying regulatory 
requirements for grandfathered plans, Exchange plans, non-
Exchange plans, multi-state plans; and plans within each 
market segment
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market segment

• Consumer education and assistance
• Massive public education and information effort, coordinated across 

state agencies

• Staffing and training

• Health care provider workforce and network adequacy; ability to 
manage new insureds

• Long term fiscal planning as new HHS regulations are issued 
sporadically during next 4 years
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